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FORMAL COMPLAINT OF TUESDAY MORNING INC. AGAINST MIDAMERICAN 
ENERGY SERVICES LLC AND REQUEST TO WAIVE INFORMAL COMPLAINT 

RESOLUTION FOR GOOD CAUSE 

TO THE HONORABLE COMMISSIONERS: 

COMES NOW, Tuesday Morning Inc. ("Tuesday Morning," or "Complainant") and files 

this formal Complaint against MidAmerican Energy Services LLC ("MidAmerican") pursuant to 

PIJC Procedural Rule 22.242(e), and would respectfully show as follows: 

INTRODUCTION 

Tuesday Morning is a retail store operator with over seventy-five locations in Texas. 

Tuesday Morning is supplied electricity for its facilities in Texas within the competitive areas of 

the grid operated by the Electric Reliability Council of Texas ("ERCOT") by MidAmerican 

pursuant to a Retail Electric Supplier Agreement ("Supply Agreement" or "the Contract") 

entered into in June 2019. A complete copy of the Contract is attached to this Complaint as 

Confidential Attachment No. 1. The Contract provides that Tuesday Morning will purchase 

electricity from MidAmerican entirely on a Fixed Price for the term of the Contract from June 

2019 to June 2022. Alternatives for the application of variable prices or different prices for peak 

and off-peak times of usage are provided for by the Contract but were not selected by Tuesday 
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Morning. The entirety of lilesday Morning's electricity supply from MidAmerican is to be on a 

Fixed Price basis for the duration of the contract. 

The terms of the Contract expressly state that "all charges assessed by ERCOT and 

Ancillary charges" are included in the Fixed Price. Confidential Attachment No. 1 at Schedule 

B, Page 1. 

Consistent with the terms of the Contract, tuesday Morning received invoices from 

MidAmerican from June 2019 to January 2021 that were calculated based on energy usage at a 

fixed price basis and with only those additional charges assessed as allowed by the Contract. 

Ancillary charges were5 in accordance to the Contract, incorporated into the fixed price 

calculation. 

For February 2021, however, MidAmerican invoiced each of Tuesday Morning's facility 

accounts a "Supplemental Ancillary Charge" that, it stated, "reflects ancillary costs assessed by 

the Electric Reliability Council of Texas (ERCOT) for reliability functions performed during the 

February winter storm event." An example of these invoices is attached to this Complaint as 

Confidential Attachment No, 2. These '°Supplemental Ancillary" charges amount to many 

thousands of dollars per facility account for February 2021 and amount to more than $200,000 to 

Tuesday Morning in the aggregate. A spreadsheet showing the calculation of the "Supplemental 

Ancillary" charges to each of Tuesday Morning's facilities is attached to this Complaint as 

Confidentia] Attachment No. 3. 

Tuesday Morning attempted to resolve this dispute by communication with MidAmerican 

but was unsuccessful. MidAmerican continues to attempt to collect from Tuesday Morning 

ancillary charges that are included by the terms of the Contract in the Fixed Price. 
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TEX. ADMIN. CODE CHAPTER 16 SEC. 22.242(E) REQUIREMENTS 

Complainant is Tuesday Morning Inc.' Complainant's representative is the undersigned 

counsel and their contact information is as follows:2 

Andres Medrano 
Foley & Lardner LLP 

600 Congress Ave, Ste. 3000 
Austin, Texas 78701 
Tel: (512) 542-7013 
Fax: (512) 542-7213 

Email: ktlll(§%.u«141'ids'*Iiu<).1.11 
Complainant files this complaint against MidAmerican Energy Services, LLC.3 

Complainant is not seeking relief relating to service by a utility received within the limits of a 

city.4 Complainant attempted informal resolution directly with MidAmerican.5 Complainant 

seeks waiver of the requirement for informal complaint resolution at the Commission for good 

cause.6 A detailed statement of facts is provided below and relevant documentation is attached 

hereto.7 

Complainant is seeking an order from the PUC requiring MidAmerican to cease and 

desist attempting to collect charges for Ancillary Services which it provided to Complainant as 

part of a Fixed Price contract. Complainant further seeks determination from the PUC that the 

Ancillary Service charges for February 2021 were included in the Fixed Price of the Contract 

between Tuesday Morning and MidAmerican, 

' ,fee 16 I AC §22 242(e)(2)(A), 

2 ,%'ec I 6 l'AC § 22.242(c)(2)(B)-(C), 

' Scc I6 'IAC §22.242(c)(2)(D) 

·4 Sec [6 FAC' § 22 242(e)(2)(IJ)-(i~). 

' 6'ee ]6 [AC § 22.242(e)(2)(G) 

6 See I 6 TAC § 22.242(c)(2). 

- Ree l 6 I AC § 22 242(e )(2)(I!). 
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REOUEST TO WAIVE INFORMAL COMPLAINT REOUIREMENT FOR GOOD 

CAUSE 

Tuesday Morning requests that the requirement for informal resolution of this complaint 

pursuant to 16 TAC § 22.252(c) be waived for good cause as follows. Tuesday Morning is a 

large commercial customer of electricity services with an aggregate demand of its facilities 

greater than fifty (50) kW. The Contract between Tuesday Morning and MidAmerican applies 

materially different customer protections than those in the Consumer Protection Rules 

(Subchapter R) of this Commission. Accordingly, there is no relief pursuant to the Consumer 

Protection Rules that could be provided to Tuesday Morning by an informal complaint. 

Further, Tuesday Morning has already attempted to resolve this matter informally by 

disputing the charges with MidAmerican directly. MidAmerican refused to provide any 

resolution to the dispute in its initial response to Tuesday Morning's dispute. A copy of 

MidAmerican's response is attached to this Complaint as Attachment 5. Tuesday Morning then 

elevated the dispute directly with MidAmerican but received a substantively identical response. 

A copy of MidAmerican's second response is attached to this Complaint as Attachment 6. 

Tuesday Morning has made every effort to resolve this dispute outside of the formal 

complaint process. No relief is available pursuant to Tuesday Morning on an informal basis as it 

is a commercial customer with an aggregate demand of more than 50 kW, For these reasons, 

Tuesday Morning requests that the requirement for informal resolution of 16 TAC § 22.252(c) be 

waived for good cause. 
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STATEMENT OF FACTS 

1. The Contract Provides that Ancillary Service Charges are Included in a Fixed Price 

The Contract between Tuesday Morning and MidAmcrican sets forth the terms and 

conditions of the provision of electricity to Tuesday Morning's facilities in the competitive areas 

of the ERCOT market. The Contract and its Schedules constitute the entire agreement between 

Tuesday Morning and MidAmerican and was executed in June 2019 by both parties with full 

disclaimer provisions. Tuesday Morning and MidAmerican are both sophisticated commercial 

entities with access to the counsel and expertise necessary to fully understand and engage in the 

Contract. 

The pricing terms for electricity provided by MidAmerican to Tuesday Morning are set 

forth as follows: 

I, I Xi•,T) 1'[tiCE. 1 f Cu-Nil>I nei does rioi c)(·ci ,t, IL)tl · Pi,11<'[ )tt-PC.~L|i: 1 ''lrrd :'ri c: (|·ic !'l,:Cd P™x v.il l be Jpplxd ft, .CI u!4.igc within 
the lt,per.·1 i ·.·€ E>ilq inN Pcnod n:,d t 4 ;ncl ti., i e of ci,m.f: y lwn ( i i,c Ziicli:,i! Ii, c:ll, Ni'ci -,r,i ial, ai :d f-ft,18 tr, li>nc LOi. Itc>(ion clint Leb) 

VARf AHI,F. PRICE, Th© Viz tal,k. Plil.4 per kWI, for Intcn,i] ['nergy I lrag= fh,Ll' b: lh,e -,iu.K.:.,ted inl..·rv.it l)d> Ahe.id 
Sqitlcrnelil Point Pl J:¢s (SPP1 for ;hr 1 oorl 7.t,n r Appf;cdb l: ll> th :· 1.'Si !])( A li •te ii w, Schedule A I tll $·'AW |· i uiid 1~ Iltelr:'31 * Of 
Confe,>Ilo 11 ( lnc ]U d l Iiy I,)c,k|, Il, Il r-,· :1 l ai, arld H l)B to 2 o nc .0t:h'c qtlu: ] Cli.# Jgo<i 

I'ricinlt Period 

Ju:i 20 19 - Ji:n 2022 

---

Oil-Peak'Off-Pct,k t·J,cd hire {5:(1;U'hi_j I-hed 1 
Oo-Peak [ off-!'9 k_-- .--_ -1_- ._-1'r05_(»yl') ! 

Lt'. . 
IN ,· ' t N,A ; 

----.-*-

'1'lie entirety of the electricity to be supplied to Tuesday Morning pursuant to the Contract 

is on a Fixed Price basis with no electricity supplied at a Variable Price and no difference in 

price for on-peak or off-peak intervals. 

The terms of the Contract plainly state that Ancillary Service charges are included in the 

Fixed Price as follows: 
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The 1·'ixed Price and/or the V:AriBble Price Ad<Ier includch co., Ls tibsocinlcd wi;]i lirje I oss based on ippl joabte trnnsmigKion·lind 
<iclivery titriffto.ts fuetoi ., lenc:voble conlplion:e Costs, all chargcg agscsscd by [Y[t('[)'I' an(i Anrillary c}largc:<. Renewable 
·conwhance chary.L·S ilielltde, bc< at': ;)£,t limited to :(isl's a,isucii.'1(·d u·ilh Il::):\V;t!¥Ic i~r,j'tfc,lio standard: or ull olhrr t·r,vitonnletlts! 
:lttd reilewahle proFT:im cc,n,p)idnl·c eclst.5 ruquihxl by ll,e Delivery Cotitpnnyl ERCOT: stale or federal regulatory agencies. The 
:crtn "Anri||Hry" lrIC>13~, iv|Ii)1Ch.,141 Cleclric len·ic·CS. oap<icity, lt¢iy:il.ition lJp Scrvtctt Charges, Regulation 1)ou··n Service Cl«gca, 
kesptmxive Reserve So viee Chu.'ges. Non-Spinning RcNCIVe Scrvicc: Ciln:·tteq, Itelial,i]itv IJnil Comnli(mcnl Chaiges and othei' 
costs re:ail'ed lo facjl.tare de.jivcrv ol clcc(ric ily tri Cuslomer'S Delifrry Points. 

To date, MidAmerican has not disputed that the Ancillary Services for which it seeks to 

invoice ruesday Morning were other than those specifically defined by the Contract as stated 

above. 

2. MidAmerican is Attempting to Invoice Tuesday Morning for "Supplemental 

Ancillary Service Charges in Violation of the Contract 

On or about April 22, 2021, MidAmerican began to send invoices to the accounts of 

Tuesday Morning's facilities for "Supplemental Ancillary Services" for the week of February 

14-21, 2021. An exainple of these invoices is attached to this Complaint as Confidential 

Attachment No. 2. These invoices itemize charges for Ancillary Services at unit prices for 

February 14-21, 2021. On the example invoice. the prices range hom approxiniately nine cents 

per kWh to over 2 dollars per kWh, Only ancillary services for the days of February 14-21 arc 

invoiced. On all other invoices received by Tuesday Morning from MidAmerican prior and 

subsequent to February 2021, Ancillary Services are not itemized and no charges are assessed for 

those charges. An example of a standard invoice received from MidAmerican is attached to this 

Complaint as Confidential Attachment No. 4. 

The invoiced amounts for "Supplemental Ancillary Service Charges" are thousands of 

dollars for each of Tuesday Morning's facilities and over $200,000 in aggregate. A spreadsheet 
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showing the total invoices for these "Supplemental Ancillary Service Charges" from 

MidAmerican is attached to this Complaint as Confidential Attachment No. 3. 

MidAmerican invoiced Tuesday Morning for these "Supplemental Ancillary Service 

Charges" without notice or explanation. No contractual provision is identified allowing the 

invoice of the charges and no "Force Majeure" or "Change in Law" provision of the Contract is 

claimed on the invoices to Tuesday Morning or any other communications.8 

3. No Changes to "Business Practice" or Business Protocols" Applicable to Ancillary 

Service Charges Occurred Respective to February 2021 

Tuesday Morning disputed the "Supplemental Ancillary Service Charges" invoiced by 

MidAmerican in accordance with the terms of the Contract. MidAmerican responded in an 

undated letter attached to this Complaint as Attachment No. 5. The core of MidAmerican's 

response to the dispute was as follows: 

Schedule B lo die Retail Electric Supplier Agreement al]Owi M ES to recover these costs. Schedule 
B contains the R)I]owlng clause· 

Any future changes in the business pr:utiee or business protocols of the 
Deliu·rv Compan>, RTO. or ISO; Ancillary charges ot· applicable Delivery 
charges or tt·:rn. mission tariffs that affect the items included in (he applicable 
Fixed Price :ind/or Variable Price, as defined in this Schedule B, may be 
incorporated hei·eln as a separate adjustment as „f the effective (hite on which 
the change occurs or thci·cal'ter. 

In accordance wilh the contract [angunge, the change iii ancillary charges aj'fuctlng the items 
included in your Fixed Price and/or Variable Pnce conti·aci are properly incorporated as a separate 
adiuslrnent to your bill. 

B Tuesday Morning do not agrec that eitliel- Force Majcure or Change in l.aw ai·e applieable to tlie Ancillaiy Seivice 
Cllargeq. 
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Tuesday Morning acknowledges that Schedule B to the Contract includes the cited 

language but disagrees that the language in any way justifies the invoices for "Supplementary 

Ancillary Service Charges." The language states that Ancillary Service charges can be 

incorporated as an adjustment only in the event that there is a change in the "business practice or 

business protocols of the Delivery Company, RTO, or ISO." The Delivery Company in this 

context would be the Transmission-Distribution Utility ("TDU") providing service to Tuesday 

Morning's facilities and there has been no change of practice or protocols by any TDU identified 

that would affect Ancillary Service charges. The "RTO" or "ISO" in this context is ERCOT, 

ERCOT did not change its business practice or protocols during the week of February 14-21, 

2021, for which the "Supplemental Ancillary Service Charges" are invoiced. 

ERCOT protocols are formally adopted pursuant to administrative procedures and no 

protocol revisions or modifications were implemented during February 14-21,2021, that affected 

ancillary service charges. The protocols setting forth the methodology and algorithms for the 

calculation of ancillary service charges during that week were previous adopted and approved 

through the formal ERCOT stakeholder process. 

ERCOT is an independent non-profit organization that operates pursuant to statute to 

manage the electricity grid and its associated systems. It is not at all apparent that the term 

"business practices" has any applicability to ERCOT. That term appears to apply solely to the 

TDUs that serve as the Delivery Company in this context. However, even if the term "business 

practices" could be applied to ERCOT there was no change to such practices in relation to the 

calculation of Ancillary Services for the week of February 14-21, 2021. The inputs to 

calculation were severely impacted by the extreme winter weather affecting the entirety of Texas 

during that week. These inputs were also impacted by the orders of the Commission directing 
8 
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that scarcity prices be implemented during actual scarcity conditions in accordance to existing 

law and regulations . The calculation of the Ancillary Service charges for that week occurred 

exactly as specified in the existing ERCOT protocols. 

The terms of the Contract cited by MidAmerican do not justify its invoices for 

"Supplemental Ancillary Service Charges" nor do they in any way affect the definition of Fixed 

Rate or the fact that the Contract expressly includes Ancillary Service charges within the 

definition of a Fixed Rate. 

Upon receipt of MidAmerican's initial response to the invoice dispute, Tuesday Morning 

elevated the dispute through counsel. On or about June 10,2021, MidAmerican responded with 

a second undated letter attached to this Complaint as Attachment 6. MidAmerican provided no 

further justification for its invoice of "Supplemental Ancillary Service Charges" and merely 

stated that it considers the dispute action to be closed. 

RELIEF SOUGHT 

ruesday Morning respectfully requests that the PUC order MidAmerican to comply with 

the terms and conditions of the Contract with Tuesday Morning and to cease and desist attempts 

to collect Ancillary Charges or "Supplemental Ancillary Charges" from Tuesday Morning which 

are included in the Fixed Price terms of that Contract. Tuesday Morning requests all other relief 

to which it is entitled. 
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Respectfully submitted, 

Foley & Lardner LLP 
600 Congress Avenue, Ste. 3000 
Austin, Texas 78701 

Andres Medrano 
Texas State Bar No. 24005451 
(512) 542-7013/542-7213 
an iecl r:ino(i))uardc re.coin 

CERTIFICATE OF SERVICE 

This is to certify that on July 2, 2021, a true and correct copy of this document was 

served on the following parties by electronic mail and first class mail, 

/N€5»E_ 
Andres Medrano 
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Confidential Attachment 3 



Confidential Attachment 4 



Attachment 5 



MidAmerican Energy' Sci-vices. LLC 
4299 NW Ui·bandale Drive 
Urbandale, IA 5()322 

Tuesday Morning, Inc. 
Contract # 45686 

Dear Tuesday Morning, Inc.: 

MidAmerican Energy Services, LLC ("MES") has received your Notice of Dispute in which you 
dispute the ancillary charges on your bill. In good faith to resolve this dispute, MISS' legal team 
has completed a review of your contract. It has been determined that the additional ancillary 
charges were correctly applied to your bill. 

The supplemental ancillary charges reflect additional ancillary costs assessed by the Electric 
Reliability Council of Texas (ERCOT) for reliability functions performed during the February 
winter storm event. 

Schedule B to the Retail Electric Supplier Agreement allows MES to recover these costs. Schedule 
B contains the following clause: 

Any future changes in the business practice or business protocols of the 
Delivery Company, RTO, or ISO; Ancillary charges or applicable Delivery 
charges or transmission tariffs that affect the items included in the applicable 
Fixed Price and/or Variable Price, as defined in this Schedule B, may be 
incorporated herein as a separate adjustment as of the effective date on which 
the change occurs or thereafter. 

In accordance with the contract language. the change in ancillary charges affecting the items 
included in your Fixed Price and/or Variable Price contract are properly incorporated as a separate 
adjustment to your bill. 

The review of this matter is now complete. MES has concluded that the additional ancillary costs 
can be assessed under the terms of your Retail Electric Supplier Agreement, MES considers this 
dispute action closed, and payment is expected by the due date. All charges, disputed and 
undisputed. are expected to be paid by the due date and will be subject to late fees. 

Sincerely, 
MidAmericati Energy Services, LLC 



Attachment 6 



12 MidA-m eriean MidAmerican Energy Services, LLC 
4299 NW Urhandale Drive 

ENERGY SERVICES, LLC Urbandale, Iowa 50322 
\ A Berkshire Hathaway Energy Company 

Tuesday Morning, Inc. 
Contract # 45686 

Dear Tuesday Morning, Inc.: 

MidAmerican Energy Services, LLC ("MES") has received your teply to the Response to Notice 
of Dispute in which MES determined the additional ancillary charges were correctly applied to 
your bill. MES' legal team completed a review ofyour contract and the additional ancillary costs 
can be assessed under the terms of your Retail Electric Supplier Agreement. 

MES continues to consider this niatter complete and the dispute action closed. Payment in full is 
expected and all charges, disputed and undisputed, are expected by the due date and will be subject 
to late fees. 

Sincerely, 
MidAmerican Energy Services, LLC 

M:dAmcrican Energy Seivices. LLC is a hccnscd icta I electric suppliei/provider in Dcl<iwaie (O,dei 8809), I?linois (15-0440), Maryland (IR-
3548), Mas,achugctts (CS-183), Michigan (Case U-17888).New Jersey (ESL-{)184), New York. Pennsylvania (A-201 5-2496354).Ohio (15-
1001E),Texas (10233) and Waqi,ington D.C. (Ordet 17996) 


